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SECTION 4

Provisional and precautionary measures

Article 10

Provisional measures

1. Member States shall lay down that the judicial authorities may, at the request of the

applicant:

(@) serve the alleged infringer, or the intermediary whose services are being used by a
third party to infringe a right, with an interlocutory injunction intended to prevent
any impending infringement of an intellectual property right, or to forbid, on a
provisional basis and subject to a recurrent fine, the continuation of the alleged
infringements of an intellectual property right, or to make such continuation
subject to the lodging of guarantees intended to ensure the compensation of the

right holder;

(b) authorise the seizure of the goods suspected of infringing an intellectual property

right so as to prevent their introduction into or movement within channels of

commerce.

The judicial authorities shall be empowered to require the applicant to provide any
reasonably available evidence in order to satisfy themselves with a sufficient degree of
certainty that the applicant is the right holder and that the applicant's right is being

infringed, or that such infringement is imminent.

la(new) The Member States shall lay down that, in appropriate cases and in particular if the injured

party demonstrates circumstances likely to endanger the recovery of damages, the judicial

authorities may authorise the precautionary seizure of the movable and immovable

property of the alleged infringer, including the blocking of his bank accounts and other

assets and to this end the communication or seizure of bank, financial or commercial

documents.
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2. Member States shall lay down that the provisional measures referred to in paragraphs 1 and
1la may, in appropriate cases, be taken without the defendant having been heard, in
particular when any delay would cause irreparable prejudice to the right holder. In the

event of this happening, the parties shall be so informed without delay after the execution

of the measures at the latest.

A review, including the right to be heard, shall take place at the request of the defendant in
order to decide, within a reasonable time after notification of the measures, whether they

are to be amended, revoked or confirmed.

3. Member States shall lay down that the provisional measures referred to in paragraphs 1

and 1a shall be revoked, at the defendant's request if the applicant does not institute

proceedings leading to a decision on the merits of the case before the competent judicial

authority within a reasonable period to be determined by the judicial authority which

orders these measures where the Member State 's legislation so permits or, failing such

determination, within a period not exceeding 20 working days or 31 calendar days if the

latter period is longer.

4. The competent judicial authorities may make the prohibition or the seizure subject to the
lodging by the applicant of adequate guarantees intended to ensure any compensation of
the prejudice suffered by the defendant if the proceedings on the merits are subsequently

judged to be unfounded.

5. Where the provisional measures have been revoked or where they lapse due to any act or
omission by the applicant, or where it is subsequently found that there has been no
infringement or threat of infringement of an intellectual property right, the judicial
authorities must be empowered to order the applicant, at the request of the defendant, to
provide the defendant with adequate compensation for any injury caused by these

measures.
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Article 11
Precautionary measures
Deleted (merged with Article 10).
SECTION §

MEASURES RESULTING FROM A DECISION ON THE MERITS OF THE CASE

Article 12

Corrective measures

Without prejudice to the damages due to the right holder by reason of the infringement, and without

compensation of any kind, Member States shall lay down that the competent judicial authorities

may order that the goods in respect of which they have established that they infringe an intellectual

property right and, in appropriate cases, the materials and instruments principally used in the

creation or manufacture of these goods, be:

a) recalled
(b) removed from the channels of commerce or

(c) destroyed, provided that this does not run counter to existing constitutional rules.

In appropriate cases, these measures shall be taken by the judicial authorities at the expense of the

infringer.

The corrective measures must be commensurate with the seriousness of the infringement and take

account of the interests of third parties.
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Article 13

Disposal outside the channels of commerce

Deleted (merged with Article 12).

Article 14

Destruction of goods

Deleted (merged with Article 12).

Article 15

Injunctions

1. Member States shall lay down that, when a judicial decision has been taken finding an
infringement of an intellectual property right, the judicial authorities may serve the
infringer with an injunction aimed at prohibiting the continuation of the infringement. [...]

2. Member States shall ensure that right holders are able to apply for an injunction to be
addressed to intermediaries whose services are used by third parties to infringe an
intellectual property right.

Article 16

Alternative measures

Member States shall lay down that the competent judicial authorities may alternatively in

appropriate cases and at the request of the person liable to be subjected to the measures provided for

in this Section, order pecuniary compensation to be paid to the injured party instead of applying the

above measures if that person has acted unintentionally and without negligence and if execution of

the measures in question would cause him disproportionate harm.
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However, the commercial use of goods and of counterfeit goods and the supply of services shall

remain prohibited where they constitute an infringement of the law or are likely to harm

consumers.
[SECTION 6
DAMAGES AND LEGAL COSTS]
Article 17
Damages
1. Member States shall lay down that the competent judicial authorities shall order an

infringer to pay the right holder adequate damages in reparation of the damage incurred by
the latter as a result of his intellectual property right being infringed through the infringer
having engaged in an activity in the knowledge, or with reasonable grounds for knowing,

that it would give rise to such an infringement.

To this end, the competent judicial authorities shall award, at the request of the injured

party:

(a) either, in appropriate cases, damages set at [up to] double the royalties or fees which

would have been due if the infringer had requested authorisation to use the

intellectual property right in question;

(b) or compensatory damages corresponding to the actual prejudice (including lost

profits) suffered by the right holder as a result of the infringement.

In appropriate cases, Member States shall lay down that the prejudice suffered can also be
deemed to include elements other than economic factors, such as the moral prejudice

caused to the right holder by the infringement.
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2. In the case provided for in paragraph 1, point (b), Member States may provide for the
recovery, for the benefit of the right holder, of all the profits made by the infringer which
are attributable to that infringement and which are not taken into account when calculating

the compensatory damages.

For calculating the amount of the profits made by the infringer, the right holder is bound to
provide evidence only with regard to the amount of the gross income achieved by the
infringer, with the latter being bound to provide evidence of his deductible expenses and

profits attributable to factors other than the protected object.

3.(new) Member States may lay down that the judicial authorities may order the recovery of profits

and/or the payment of damages even if the infringer has carried out an activity which

infringes an intellectual property right without being aware of it or without having

reasonable grounds for being aware of it.

Article 18
Legal costs
Member States shall lay down that the legal costs, lawyer's fees and any other expenses incurred by

the successful party may be borne by the other party, unless equity [...] does not allow this. The

competent authorities shall determine the sum to be paid.
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SECTION 7

PUBLICITY MEASURES

Article 19

Publication of judicial decisions

Member States shall lay down that, in legal proceedings instituted for infringement of an

intellectual property right, the judicial authorities may order, [...] at the expense of the

infringer, appropriate measures for the distribution of the information concerning the

decision, including displaying the decision and publishing it in full or in part in the

media [...].

Deleted.

CHAPTER III

CRIMINAL LAW PROVISIONS

Article 20

Criminal law provisions

Without prejudice to the measures and procedures provided for under this Directive,

Member States shall adopt the necessary measures to ensure that at least all intentional or

attempted infringements of an intellectual property right committed [on a commercial

scale] are liable to penal sanctions.
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2. Member States shall lay down that penal sanctions include, where appropriate, imprisonment

and fines large enough to be dissuasive. In appropriate cases, possible sanctions shall also

include the seizure, confiscation and destruction of the goods in question and of all materials

and instruments principally used to commit the offence.

CHAPTER V

ADMINISTRATIVE COOPERATION

Article 23

Assessment

1. Three years after the date laid down in Article 25(1), each Member State shall submit to
the Commission a report informing it of the situation with regard to implementation of this

Directive.

On the basis of those reports, the Commission shall draw up a report on the application of
this Directive, including an assessment of the effectiveness of the measures taken [...], as
well as an evaluation of its impact on innovation and the development of the information
society. That report shall be transmitted to the European Parliament, the Council and the
European Economic and Social Committee. It shall be accompanied, if necessary, by

proposals for amendments to this Directive.

2. Member States shall provide the Commission with all the aid and assistance it may need

when drawing up the report referred to in the second subparagraph of paragraph 1.
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Article 24

Exchange of information and correspondents

1.(new) Member States shall ensure that flexible and appropriate procedures for coperation are

established between them, in particular the exchange of information, using telematic

means, between, on the one hand, the administrative authorities responsible for the

protection of intellectual property and, on the other hand, those which hold information on

the origin and networks for the distribution of goods or the supply of services or other

information relating to the infringement of intellectual property rights.

2. For this purpose, each Member shall designate one or more national correspondents who

shall coordinate cooperation with the other Member States and with the Commission to

ensure as rapidly as possible that the information referred to in paragraph 1 is provided and

that cooperation is effective. The details of the correspondents shall be communicated to

the other Member States and to the Commission.

CHAPTER VI
FINAL PROVISIONS
Article 25
Implementation
Unchanged.
Article 26
Entry into force
Unchanged.
Article 27
Addressees
Unchanged.
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